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AGRICULTURAL PROCESSING EXEMPTIONS 
OFFICIALLY INTERPRETED IN BULLETIN 


Wage and Hour Division Sets Forth Explanation of 
Canning Exemptions 


Under date of August 21, 1939, Administrator Andrews 
issued Interpretative Bulletin No. 14, prepared by the Gen- 
eral Counsel of the Wage and Hour Division, setting forth 
the official interpretation of the exemption for agricultural 
workers and the various exemptions for the processing of 
agricultural commodities provided in the Fair Labor Stand- 
ards Act of 1938. This very long bulletin discusses all of 
the agricultural operations and the statutory provisions con- 
trolling them, and sets forth 

“the construction of these sections which will guide the 
Administrator in the performance of his administrative 
duties unless he is directed otherwise by authoritative 
rulings of the courts or unless he shall subsequently 
decide that his prior interpretation is incorrect.” 


For the information of canners the text of the interpreta- 
tions dealing with the canning industry is given below together 
with some further comment by the Association staff. 


I. “Employees Employed in Agriculture” 


It will be recalled that Section 13 (a) (6) exempts from 
both the Hour and Wage provisions “any employee employed 
in agriculture.” See Association Preliminary Analysis June 
18, 1938, which contains the complete text of the statute, pp. 
11, 27. “Agriculture” is defined in Section 3 (f) of the law. 
The first ten paragraphs of the new Interpretative Bulletin 
deal with the question of what are agricultural operations 
and with which employees are exempted as agricultural em- 
ployees. Of interest to canners are the following parts: * 

“5. (a) The term ‘production, cultivation, growing . . . of 
any agricultural or horticultural commodities . . .’ includes 
all customary operations in connection with raising any ‘agri- 
cultural or horticultural commodities.’ The term ‘harvesting 
of any agricultural or horticultural commodities’ includes all 
operations customarily performed in connection with the 
removal of the crops by the farmer from their growing posi- 
tion in the field, greenhouse, ete. The Act, it should be noted, 
makes no distinction between employees on the basis of the 
purpose of their employers in producing, cultivating, grow- 
ing, and harvesting agricultural or horticultural commodities. 
Henee, if the employer owns a factory and a farm and oper- 
acs the farm only for experimental purposes in connection 
with the factory, those of his employees, who devote all their 
time during particular work-weeks to the production, cultiva- 
tion, growing, and harvesting of agricultural or horticultural 
commodities, are nevertheless exempt from the Act during 
such work weeks. 


In eocb cnse where quotations are given from the Bulletin the emphasis by 
hae been supplied. 
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“(b) The term ‘agricultural or horticultural commodities’ 
includes the following: grains, forage crops, fruits, vegetables, 
nuts, sugar crops, fibre crops, tobacco, nursery products, and 
eggs. ... [These agricultural employees are exempted] 
even if the employer has other employees engaged in other 
oprations which are not within the definition of ‘agriculture.’ 
For example, if an employer has a factory and farm located 
on the same land, the employees working exclusively on the 
farm, who produce, cultivate, grow and harvest agricultural 
or horticultural commodities, are not subject to the wage 
and hour provisions of the Act, while those employed at the 
factory may be subject to the Act. 
* * * * * 

“(d) Some commodities such as mushrooms, flowers, and 
seeds, instead of being grown in open fields, are frequently 
(Continued on page 5957) 


LENGTHENED PERIOD AVAILABLE 
FOR VEGETABLE STANDARD BRIEFS 


Association Desires Statements from Canners Not 
Later than September Ist 


Suggested standards of identity for canned vegetables were 
published in the Inronmation Lerrer of August 16. Notice 
was given that a ten-day period for filing exceptions and 
arguments had been announced by the presiding officer. 
Following this publication, the Association made a formal 
request for a time extension on the ground that vegetable 
canners were in the midst of seasonal activity which would 
make difficult, in this limited period, an adequate study of 
the suggested findings. 


In response to this request, the opinion has been given that 
the Rules of Procedure are technically rigid, that the appli- 
cation for extension must be formally denied, and that the 
time for filing objections and briefs expires for any individual 
canner ten days after the time he receives the Federal Register 
containing the proposals. It is understood, however, that in 
view of the schedule for consideration of the subject, any 
objections or briefs cannot be considered by the solicitor’s 
office and submitted to the Secretary of Agriculture until 
about September 5. Canners will be reasonably safe, there- 
fore, if their objections and briefs are received by the hearing 
clerk by that date. 

The Association has been requested by various members 
to file objections and arguments concerning several points 
raised by the suggested findings. Where such points may 
be the subject of controversy within the industry, the Asso- 
ciation can take no action. Preparations are under way, 
however, to prepare a statement which will include objections 
on findings that are considered to be in need of modification, 
where there is reason to believe that suggested changes are 
not controversial. 


Since all briefs should be in the hands of the hearing clerk 
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not later than September 5, it is imperative that suggestions 
for changes in findings be sent to the Association as quickly 
as possible. The brief prepared by the Association will be 
mailed to the hearing clerk not later than September 2. 

It is emphasized that the Association's brief is intended 
to supplement and not to take the place of statements sub- 
mitted by canners and canners’ organizations. Independent 
action in this respect becomes especially important when it 
is considered that in some instances proposals made by 
individual canners may not be covered in the Association's 
brief because of controversial subject matter. It is impor- 
tant that individual statements be filed in order to be assured 
that objections will receive consideration, They should be 
mailed to the Hearing Clerk, Office of the Solicitor, United 
States Department of Agriculture, Washington, D. C. 


ARGENTINE TRADE PACT CONSIDERED 


State Department Announces Intention to Negotiate 
Reciprocal Agreement 


Formal notice of intention to negotiate a trade agreement 
with the government of Argentina was announced August 
23 by the State Department. The list of those commodities 
of chief interest to canners on which the United States will 
consider granting tariff reductions, based on those products 
of which Argentina is the chief or an important source of the 
United States imports, includes meats and fowl, both canned 
and frozen; cheese; eggs; fruits; and asparagus. Other 
products on the list are casein or lactarene, dyeing and 
tanning extracts, vegetable oils, wools, hides, skins, and furs. 


Information and views in writing, and applications for 
supplemental oral presentation of views in regard to the 
commodities on the list, as well as on any other article that 
figures in either the export or import trade of the two 
countries, must be submitted by October 4, 1939, to the 
Committee for Reciprocity Information, Old Land Office 
Building, Eighth & E Streets, N. W., Washington, D. C. 
Six copies of statements, one of which must be sworn to, 
should be submitted. Public hearings will open October 16. 


The commodities under consideration include articles figur- 
ing largely in Argentina's exports, such as corn, meat and 
meat products, hides and skins, wool, and flaxseed. Items that 
may be of special interest to canners, with the present rate 
of duty on shipments from Argentina, follow: 


Present rate 


Commodity 


Beef and veal, prepared or preserved, packed in 
airtight containers, not specially provided for.. 6¢ per Ib., but not leas than 
20% ad val. 

Dog food, consisting of an admixture of grains or 
grain products with other feedstuffs, unfit for 
human consumption 


: 5% ad val. 
Grapes in bulk, crates, barrels or other packages 


25¢ per cu. ft. of such bulk 
or the capacity of the 
packages, according as 
imported 
. per tb. 
. 50% ad val. 


Free 


Pears: green, ripe, or in brine. . 
Asparagus in its natural state 
Sausage casings, weasands, etc 


To Negotiate New Trade Pact with Belgium 
The State Department has announced that it intends to 
negotiate a new trade agreement with Belgium, including 
the Belgo-Luxemburg economic union and the Belgian Congo. 


The agreement would replace one that became effective May 
1, 1935, and which is still in effect although somewhat out- 
dated. 


The notice of intention to negotiate is accompanied by a 
list of products that will come under consideration for the 
possible granting of concessions by the United States. Inter- 
ested persons may file statements regarding the inclusion 
in the agreement of these possible concessions. In the list 
of commodities under consideration are included canned 
peas and carrots. The present rate of duty on canned peas 
from Belgium is 14% cents per pound, and the duty on carrots 
is 35 per cent ad valorem. 

Briefs must be filed by September 27; applications for oral 
hearing must be made by September 27; and public hearings 
will open October 9. 

In addition to these two canned foods, the list of possible 
concessions includes a large number of chemicals; many 
kinds of glass; iron, steel, and articles made of these mate- 
rials; and many types of fabrics and floor coverings. 


Drawback on Corn Sugar 


The recent ruling by the Secretary of Agriculture regard- 
ing the use of corn sugar in the preparation of canned food 
products has brought up the question as to how drawback 
will be handled on exported canned foods containing added 
corn sugar and cane or beet sugar. 


The drawback division of the Bureau of Customs has ad- 
vised the Association that each canner who contemplates the 
use of corn sugar in products that may be exported must 
make application to the Bureau of Customs for an extension 
of the existing drawback rate to provide for the use of such 
corn sugar. This should be done before the commodities 
are packed and the Bureau of Customs emphasizes that each 
canner must keep complete and accurate records of all quan- 
tities of sugars used in products that may be exported. 
Applications for the extension of the rate may be made to 
the Bureau of Customs, Washington, D. C., or to the local 
Customs office. 


Child-Labor Provisions Apply to Sea Food Plants 


Operators of sea food pickling, packing, and processing 
plants were reminded this week by the Children’s Bureau 
that the minimum age of 16 years established by the child- 
labor provisions of the Fair Labor Standards Act applies 
to children employed in or about these plants. 


In the States of Texas and Louisiana where State-wide 
certificates of age are not available, employers may be pro- 
tected against unwilful violation of the minimum-age pro- 
visions of the Act by having on file for each of their young 
workers a copy of the worker's birth or baptismal certificate, 
showing him to be 16 years of age or over. Employers who 
wish to know where to obtain age certificates should apply 
to their local school officials, to the State Department of 
Labor in all States except Texas and Louisiana, or to the 
Children’s Bureau of the Department of Labor at Washing: 
ton, D. C, 
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lowa State Age Certificates Recognized by Bureau 


The State age, employment, or working certificates issued 
by the State of Iowa have been recognized as having the 
same force and effect as Federal certificates of age under 
the Fair Labor Standards Act by the Children’s Bureau. 
The designation is to remain in effect until November 1, 1939. 

There remain only two States, Texas and Louisiana, where 
State age certificates are not recognized by the Federal Bu- 
reau. In three other States, Idaho, Mississippi, and South 
Carolina, Federal certificates of age are issued by the Bureau 
in cooperation with the State labor departments. 


Regulations on Handicapped Persons Amended 


The regulations applicable to the employment of handi- 
capped persons under the Fair Labor Standards Act were 
amended this week to permit the employment of such indi- 
viduals by certain charitable, non-profit organizations and 
institutions, without certificates of exemption and at wages 
less than the minimum rate, during the period before pro- 
cedure relative to issuing certificates is put into operation 
by the Wage and Hour Division. 


Laboratory for Alaskan Fishing Research Approved 


Allocation this week of $50,000 by the Public Works Ad- 
ministration will make possible the erection of a new Bureau 
of Fisheries laboratory building at Ketchikan, Alaska. The 
Alaskan Territory Legislature has agreed to appropriate an 
additional $20,000 to be used in establishing this research 
center for a study of the Alaskan fishing industry. The 
laboratory will attempt to develop new types of fishing activi- 
ties so that fishermen can be occupied throughout the year. 


Alaska Salmon Pack 


The figures in the following table on the Alaska salmon 
pack, as reported by the U. S. Bureau of Fisheries, show the 
pack by districts and species through August 19, except 
where noted: 


Cohos Chums Pinks Kings Reds Total 
District Cases Cases Cases Cases Cases Cases 

Bristol Bay*..... 4,682 1,043,184 1,133,952 
Alaska Peninsula: 

6,006 1 443 56,066 62,516 

South®........ 9,807 120,000 202,200 4,458 149,238 575,703 
i40 «(6,070 12,197 131,450 
Kodiak. ........ 3,403 46,862 514,271 451 110,373 §=675,450 
Cook Inlet*...... 13,982 21,565 15,517 15,573 181,587 248,224 
Resurrection Bay*® ...... 1,627 1,803 
Prince W. Sound... 3,050 27,180 127,427 246 10,781 168 
Vakutat®........ 13 3 1,205 1,504 24.341 27,216 
ley Strait®....... 3,437 40,057 67,772 151 46,1038 =157, 520 
Western®........ 1,708 30,775 41,370 35 19,082 93,060 
Eastern®......... 2,121 30,509 140,792 207 11,026 184,655 
Wrangell......... 8,182 25,380 226,457 18 15,907 275,953 
West Coast...... 17,682 97,676...... 21,033 144,844 
Southern......... 12,086 48,450 300,164 138 43,038 503,776 

65 672 506,723 1,936,405 30,504 1,918,727 4,458,031 

* Final, 


* Vack figures for week ending August 12, 


Hearings Scheduled to Set Up Cheese Standards 


Public hearings will be held beginning September 25 for 
the purpose of receiving evidence upon the basis of which 


regulations may be promulgated establishing standards of 
identity under the Federal Food, Drug, and Cosmetic Act 
for Cheddar Cheese (American Cheese, Cheese), Washed 
Curd Cheese (Soaked Curd Cheese), and Colby Cheese. 
Another public hearing will begin on October 2 for the pur- 
pose of receiving evidence for the purpose of establishing a 
standard of identity for Cream Cheese. 


Findings of Coal-Tar Colors Hearing Reported 


Report of Frank S. Hassell, presiding officer of the hearing 
held beginning July 5, 1939, by the Department of Agricul- 
ture relative to proposals for amending the regulations pro- 
viding for the listing and certification of coal-tar colors, 
has been filed. 

The report includes findings of fact and suggested regula- 
tions amending “Regulations under the Federal Food, Drug, 
and Cosmetic Act for the listing of coal-tar colors, certifica- 
tion of batches thereof, and payment of fees for such service” 
by changing certain specifications of certain listed colors 
and the listing of certain other coal-tar colors. 

These amendments are published in the August 16, 1939, 
issue of the Federal Register, which can be obtained from 
the Government Printing Office at Washington, D. C., for 
10 cents a copy. 


Colorado Peach Marketing Agreement Effective 


The marketing agreement program for peaches produced 
in Mesa County, Colorado, became effective August 15, after 
a majority of the growers voting in the referendum on the 
Federal marketing order approved the order. 


CANNING CROP FORECASTS 


Indicated Production of Beans, Corn, and Tomatoes 
Reported by Agricultural Department 


Planted acreages and production indicated August 15 of 
three canning crops—green and wax beans, sweet corn, and 
tomatoes—were reported August 24 by the Agricultural 
Marketing Service of the Department of Agriculture. The 
forecasts are based upon the probably yield per acre indi- 
cated by the condition of the crop on August 15, as reported 
by canners. The condition of certain other canning crops 
is given in a table, prepared from reports of the Agriculture 
Department, that follows tables showing indicated production 
for 1939 of beans, corn, and tomatoes, 


Green and Wax Beans 


The 1939 production of 79,300 tons of green and wax beans 
for manufacture indicated on August 15 is a reduction of 5 
per cent from the tonnage in prospect on August 1. Accord- 
ing to the Agricultural Marketing Service, if the total 1939 
tonnage in prospect on August 15 is obtained, it will be 
38 per cent less than the record high 1938 production esti- 
mated at 128,100 tons but will exceed by 5 per cent the 
average annual production of 75,500 tons for the preceding 
10-year (1928-37) period. 

The yield of 1.53 tons per acre indicated on August 15 for 
1939, compares with 1.74 tons of green and wax beans har- 
vested in 1938 and an average yield of 1.46 tons per acre for 
the preceding 10-year (1928-37) period. During the first 
two weeks of August, yield prospects declined in many of 
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the late States including Maine, Pennsylvania, Maryland, 
Indiana, Michigan, Wisconsin, Utah, Oregon and Washington. 


Planted acreage Production 
Indicated 
State 1938 1939 1938 1939 
Acres Acres Tons Tons 

eee 9,200 6,800 17,100 9,500 
Pennsylvania............... 2,700 2,100 3,900 3,400 
6,800 4,500 8,700 5,400 
9,600 7,100 12,700 7.800 
1,100 750 1,400 1,000 
Ee 12,700 8,500 21,600 10,200 
South Carolina............. 520 300 500 400 
3,200 2,300 4,000 3,200 
2,400 1,900 1,500 1,500 
3,600 2,340 5,700 2,000 
1,040 660 2.000 1,400 
1,160 1,160 5,000 4,000 
2,650 1,820 13,800 9,600 
1,300 400 3,700 1,600 
12,020 7,680 13,200 10,400 
76,110 51,710 128,100 79,300 


Sweet Corn for Manufacture 


A production of 590,000 tons of sweet corn for manufacture 
in 1939 was in prospect on August 15, according to the 
Agricultural Marketing Service. This estimate was based 
on reports received from canners and freezers which con- 
tained information on the mid-August condition of the crop 
and probable yield per acre. The production estimated for 
1938 totalled 880,100 tons and for the preceding 10-year 
(1928-37) period, it averaged 647,800 tons. 

The mid-August yield of 2.45 tons per acre for 1939 com- 
pares with the 1938 estimated yield of 2.56 tons, and the 
average yield for the preceding 10-year (1928-37) period of 
1.99 tons per acre. Since August 1, 1939, yield prospects 
have improved slightly in several important States including 
Maine, New York, Illinois, Michigan, Wisconsin, Minnesota, 
Washington and Oregon. Growing conditions were less 
favorable in Delaware, Maryland, Pennsylvania, Vermont, 
Iowa and Nebraska where dry weather during the first two 
weeks of August reduced the tonnage in prospect for 1939. 


Planted acreage Production 
Indicated 
State 1938 1939 1938 1939 
Acres Acres Tons Tons 

Maine 13,000 6,600 58,400 25,100 
New Hampshire ; : 430 120 1,800 300 
Vermont... ; 1,250 1,030 4,000 2,300 
New York . 23,500 16,600 66.000 36.500 
Pennaylvania... ‘ 1,000 9,000 21,600 16,200 
23,000 16,100 46,800 33, 800 
42,900 30 72,100 70,400 
Illinois. . 55,000 43,100 143 125,000 
Michigan 6,500 2,000 7,800 2,400 
Wisconsin 20,000 18,900 57.600 43,500 
50.900 40.500 172,700 =113,400 
15,600 82. 500 37.400 
Nebraska... 2,800 1,600 4,000 2,700 
Delaware.... 2,500 750 6,000 1,600 
Maryland 34.100 23,900 85.000 45.400 
Tennessee... . 2,620 1,500 8,800 4,000 
Washington 4.000 3,000 10,400 8,600 
2,400 2,160 5,400 5,000 
10,270 7,190 26,200 15,800 
. 860,370 240,850 880,100 590,000 


Tomatoes for Canning 


Based on reports received by the Agricultural Marketing 
Service from canners and manufacturers of tomato products, 
containing information on the August 15 condition of the 
crop and probable yield per acre, a production of 1,669,600 
tons is indicated for 1939. The production now in prospect 
for 1939 compares with the 1938 estimated production of 
1,737,700 tons of tomatoes for manufacture, and an average 
production for the preceding 10-year (1928-37) period of 
1,458,600 tons. 


The 1939 yield of 4.57 tons per acre indicated on August 
15, compares with 4.45 tons of. tomatoes harvested in 1938 
and the average yield for the preceding 10-year (1928-37) 
period of 4.07 tons per acre. The yields that were being 
obtained in New York, Ohio, Indiana, Michigan and Colorado 
were not coming up to earlier expectations, but in most of 
the important States yield prospects were equal to or better 
than those indicated two weeks ago. 


Planted acreage Production 

Indicated 

State 1938 1939 1938 1939 

Acres Acres Tons Tons 
18,800 16,000 170,200 115,200 
os 35,700 31,800 139,900 174,900 
Pennaylvania........... 17,300 18,700 86,900 99, 100 
Ohio.... 24,900 22,500 156,400 150,800 
74,000 63 ,600 299 273,500 
9,300 6,700 38,700 25,500 
Michigan. . 6,200 5.600 36 000 32,500 
5,700 4,500 23,900 20, 200 
16,200 10,600 32,400 22,300 
9,600 8.300 27.300 31,500 
56.500 49.400 162,400 177 ,800 
22,000 20,000 64,800 64,000 
4,500 2,600 11,500 6,200 
8,900 5,400 23,200 10,800 
Arkansas. . 19,300 11,200 42,500 19,000 
nad 3,900 2,700 12,300 14,600 
5,200 6,000 54.100 52,200 
46,480 54,920 283 , 500 302, 100 
Other States............ 24,180 24,620 72,700 77 400 
408,660 365,140 1,737,700 1,660,600 


Condition of Other Crops 


The table below gives the condition of certain other canning 
crops as of August 15, based on reports issued by the Agri- 
cultural Marketing Service of the Department of Agriculture. 
In each instance, the condition of the crop is expressed as a 
percentage of the reported condition on August 15, 1938, 
and is derived from reports issued on August 24 by the 
Department. 


The August 15 condition of green lima beans for canning, 
beets for canning, and cabbage for kraut, showed a slight 
improvement over the condition reported for August 1, with 
showers in New York and Wisconsin proving helpful. The 
condition of cucumbers for pickels declined; cool tempera- 
tures at night in Minnesota and parts of Wisconsin are not 
considered altogether favorable for heavy yields, and insects 
are also reported troublesome in spots. 


The condition of pimientos for canning improved some- 
what, with the condition in Georgia on August 15 being 
97 per cent of that for the corresponding date in 1938, while 
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for California the fog 15 condition is 100 per cent of 
that for August 15, 1938. 
Cucumbers Cabbage Green 


State for pickles for kraut lima beans Beets 
Per cent® Percent® Per cent* Per cent* 


86 one 
one ena 80 88 
TTT 87 eee ese 
106 127 oes 71 
90 100 80 
90 75 B4 
129 ons one 
130 
115 119 
91 14 
107 eee 
110 
73 86 105 91 
U. 8. Average........ 90 81 101 83 
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AGRICULTURAL PROCESSING EXEMPTIONS 
OFFICIALLY INTERPRETED IN BULLETIN 


(Continued from page 5953) 


grown in enclosed houses, greenhouses or hotbeds. As long 
as the commodities are agricultural or horticultural, their 
production, cultivation, growing, and harvesting fall within 
the exemption, whether they are grown in enclosed houses 


or in the open field. 
* 7 * * * 


“Practices . . . performed by a farmer” 

“10. The term ‘practices (including any forestry or lum- 
bering operations) performed by a farmer . . . as an incident 
to or in conjunction with such farming operations, including 
preparation for market, delivery to storage or to market or 
to carriers for transportation to market’ involves many diverse 
matters. ... 


“It should be noted with respect to all of these practices 
that they must be performed by the farmer and his employees 
and that such practices must be incident to or in conjunction 
with the farming operations of the farmer. It makes no 
difference whether they are performed on or off the farm if 
performed by a farmer. The line between practices which 
are incident to or in conjunction with farming operations, 
and those which are not, is not susceptible of precise defini- 
tion. The agricultural exemption, however, would seem to 
include only practices which constitute a subordinate and 
established part of the farming operations. Factors that 
would indicate that the practices performed by a farmer 
are thus subordinate would be, among other things, that 
most of the employees engaged in euch practices are nor- 
mally employed also in farming operations upon the farm, 
and that these practices occupy only a minor portion of the 
time of the farmer and such employees and do not constitute 
the farmer's principal business.” 


Comment: Careful consideration should be given to 
the precise bearing of this part of the Bulletin upon the 


operations of canners of certain commodities which are 
grown on large farms or plantations on which the can- 
nery is also located, e.g., pineapples, etc. Where the 
only outlet for the commodity raised on the particular 
farm is through canning, it might well be argued that 
the canning, where performed by the owner of the a 
is a “necessary incident” to the farming operation an 
that therefore both the agricultural and canning em- 
a might be considered exempt. It should be noted, 

owever, that if the | ageon cannery processes not 
only the products of the particular farm but also com- 
modities raised on other farms, the Division does not, 
as indicated in the following paragraph, consider the 
canning operation to be incident to farming. 


“When a farmer is engaged in these practices on agricul- 
tural or horticultural commodities grown on other farms as 
well as his own, as for example, when he cans tomatoes 
which come both from his farm and from the farms of others, 
such operations do not seem to be incident to or in conjunc- 
tion with his farming operations. In our opinion such opera- 
tions assume the aspect of an independent business and do 
not fall within this exemption.” 

“Preparation for market (performed by a farmer)” 

“(b) The term ‘preparation for market’ must be treated 
differently with respect to various commodities. The follow- 
ing activities, among others, when performed by a farmer, 


seem to be included within the term: 
* 


* * * * 

2. Fruits and vegetables—Assembling, binning, ripening, 
cleaning, grading, sorting, drying, preserving, packing, stor- 
ing, and canning.” 

“Other practices (performed by a farmer)” 

“(f) Besides the practices listed in the statute as being 
incident to or in conjunction with farming operations, there 
are other practices included within the exemption. 


“The actual selling of the agricultural or horticultural 
commodities, etc. is such a practice. The truck drivers work- 
ing for a farmer, who haul garbage and feed to the farm for 
feeding pigs, also perform practices that are exempt. If a com- 
pany has sugar cane fields and also a mill, the transportation 
of its own sugar cane to the mill seems an incidental prac- 
tice which is included in this term.” 


Comment: Where a canner is also the grower, it would 
seem that under the foregoing paragraph truck drivers 
employed by such canner-grower and engaged in hauling 
the commodities from the farm to the cannery may be 
considered agricultural workers and exempt. Here again 
it should be noted that this exemption will be destroyed 
if such truck drivers haul any commodities from other 
farms. It should be likewise observed, as indicated in 
the next quoted section, that truck drivers, not employed 
by a canner-grower but by a canner who is not a 
grower or by an independent trucking company, would 
not be exempt. 


“It must be emphasized with respect to all practices per- 
formed by a farmer, for which a claim is made that they are 
incident to or in conjunction with his farming operations, 
that they must be performed only on the agricultural or horti- 
cultural commodities, dairy products, livestock, bees, fur-bear- 
ing animals, or poultry produced or raised by him. The same 
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limitation applies with respect to the practices discussed in 
paragraph 11, below. 
“Practices .. . performed ... on a farm” 

“11. The term ‘practices (including any forestry or lum- 
bering operations) performed ... on a farm as an incident 
to or in conjunction with’ farming operations, involves sub- 
stantially the same inquiries as those discussed in paragraph 
10. 

“It should be observed, however, that since these practices 
must be performed on a farm, one of the activities listed in 
the statute, namely, delivery to market, cannot normally be 
one of the included practices, for that involves working off 
the farm. Hence, employees of independent contractors en- 
gaged in transporting to market agricultural or horticultural 
commodities ... would not be exempt. With that exception, 
practices described in paragraph 10, even if performed by 
employees of someone other than the farmer, are excluded 
from the wage and hour coverage of the Act, so long as they 
are performed on the farm and ‘as an incident to or in con- 
junction with such farming operations.’ 

“Thus, if an independent contractor threshes wheat on a 
farm, his employees are not subject to the wage and hour 
provisions of the Act while they are so engaged on the farm 
where the wheat is grown. So, too, employees of an inde- 
pendent contractor who inspect and cull flocks of poultry on 
a farm are exempt while they are working on the farm where 
such poultry is raised. Similarly, employees erecting a silo 
on a farm are exempt while they are working on such farm. 

“Office workers, etc.” 

“12. We have received inquiries concerning office help— 
secretaries, clerks, bookkeepers, etc.—night watchmen, main- 
tenance workers, engineers, etc., who are employed by a 
farmer or on a farm in connection with the activities de- 
scribed in the definition of ‘agriculture’ contained in Section 
3 (f). In our opinion such employees are exempt.” 


Il. Exemption from Both Hour and Wage Provisions for 
Employees Engaged in Canning “Within the Area of 
Production” 


Although the new Interpretative Bulletin considers the 
limited hours exemption under Section 7 (c) before discuss- 
ing the total exemption under Section 13 (a) (10), it is be- 
lieved that the Departmental interpretations can be more 
clearly understood if the sections of its bulletin dealing with 
the total exemption are first summarized. The pertinent 
text of these sections reads as follows: 


“25. Section 13(a)(10) provides that neither the wage 
and hour provisions of the Act shall apply with respect to: 
‘any individual employed within the area of produc- 
tion (as defined by the Administrator), engaged in 
handling, packing, storing, ginning, compressing, pas- 
teurizing, drying, preparing in their raw or natural 
state, or canning of agricultural or horticultural com- 
modities for market, or in making cheese or butter or 
other dairy products.’ 
The expression ‘area of production’, which limits this entire 
exemption, will not be discussed in this bulletin. For the 
Administrator's definitions of that term, see Regulations, Part 
536, as amended, and Release No. 334, explaining the defini- 
tions. [See /nformation Letters Nos, 739, 742 and 744.] 


“Before discussing the meaning of the various processes 


described in this section, certain preliminary observations 
seem appropriate. 

“First, the exemption provided in this section is from both 
the wage and hour provisions of the Act and not only from 
the hour provisions. 

“Second, the exemption provided in this section depends 
upon the type of activity engaged in by the particular em- 
ployee. That is, if the employee is engaged in one of the 
activities described in this section, he is exempt regardless 
of whether his fellow employees are similarly exempt. 

“Third, the words ‘for market,’ which are found in this 
section, limit all of the participles which precede it. In 
other words, the mere ‘handling’ of an agricultural com- 
modity by an employee does not render him exempt. He 
must be handling it ‘for market.’ Thus, an employee engaged 
in canning commodities for later re-canning by his employer 
would not be engaged in canning for market and hence would 
not be exempt. 

“Fourth, the legislative history of this section indicates 
that the term ‘agricultural or horticultural commodities,’ as 
used in the section, means those commodities as they come 
from the farm and before any change has been effected in 
their natural form. . . . Consequently, the following do not 
appear to be exempt operations, for all of them are performed 
on commodities that are not agricultural or horticultural 
within the meaning of the section: . . . the storing and pack- 
ing of flour, spaghetti and cereals, . . . the conversion of 
citrus waste into cattle food, the storing and packing of dried 
fruits, the packing of pickled vegetables, the canning of mar- 
malade, . . . the handling, packing and bottling of wine, 


vinegar and pickles, and the packing of extracts and spices.” 
* * 


“Storing” 

“28. Operations which appear to be included in this term 
are those involved in (1) placing agricultural or horticul- 
tural commodities in storage rooms or other places where 
the commodities are to be held prior to further preparation, 
sale or shipment; (2) taking care of the commodities while 
they are being so held; and (3) removing them from the 
storage rooms and transferring them to wagons, trucks, rail- 
road cars, or other conveyances. Since the placing of cherries 
or cucumbers in brine is a preserving operation, which effects 
a change in the natural form of the commodities, it is not 


‘storing’ within the meaning of this section.” 


“Preparing in their raw or natural state” 
“33. The operations included in this term may be any of 
a large number that are performed in connection with many 
different kinds of agricultural or horticultural commodities. 
They do not include operations which change the form of 
the commodity or which are performed after the commodity 
leaves its raw or natural state. 


“The following examples will prove helpful in determining 


whether particular operations are included in the term: 
* ” * * * 


“2. Fruits and vegetables—Cleaning, washing, polishing, 
grading, sizing, sorting, hand-picking, coloring, cooling, and 
wrapping are included. Shelling, peeling, pickling, squeez- 
ing, pressing, cutting and similar operations where the form 
of the commodities is changed are not included. Thus, the 
manufacture of preserves from fruits is not included.” 
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“Canning” 

“34. The term ‘canning’ is commonly understood to mean 
hermetically sealing and sterilizing or pasteurizing. Such 
sterilization or pasteurization is an integral part of the can- 
ning process. The term includes the necessary preparatory 
operations performed on agricultural or horticultural com- 
modities before the commodities are placed in bottles, cans, 
or other hermetically sealed containers, as well as those of 
physically transferring the commodities to the bottles, cans, 
ete. These operations may include all types of preparations 
of the product such as heating, cooking, peeling, squeezing, 
cutting, cleaning, mixing, etc. Sealing or labeling the cans, 
as well as placing the cans in cases or boxes, are also 
included. 


“The canning of marmalade, chili, tamales, meat products, 
poultry products, vinegar, beer, etc., is not an exempt opera- 
tion, however, for at least a substantial part of the ingredients 
used in such canning are not agricultural commodities within 
the meaning of Section 13 (a) (10). (See paragraph 25, 


fourth.)” 


* 
“Employees engaged in both exempt and non-exempt 
operations” 

“37. Questions have been presented as to whether an em- 
ployee who devotes part of his time to an activity described 
in this section and part of his time [within the same work- 
week] to a non-exempt operation is entitled to the benefit 
of the exemption. It is our opinion that in such case the 
employee is not entitled to the exemption. Of course, if 
the employee is engaged in certain workweeks in only the 
exempt operation, he is entitled to the exemption during such 
workweeks, 

“Manufacture of packages or containers” 

“38. The manufacture of packages or containers used in 
the shipment of agricultural or horticultural commodities 
is not among the practices described in either Section 7 (c) 
or Section 13 (a) (10), regardless of how necessary such 
manufacture may be to the distribution of the commodities 
mentioned in said sections. An amendment to the Act, 
which was introduced on the floor of the House, designed 
to exempt the employees engaged in such manufacture, was 
rejected.” 


Comment: The operations described in the foregoing 
paragraphs are exempt from the hour and wap provi- 
sions only if performed within the “area of production.” 
With the revised definition of that phrase the newly 
announced Bulletin does not deal. ft should be ob- 
served, however, that the new Bulletin interprets “agri- 
cultural or horticultural commodity” very narrowly and 
thus limits the exempted operations even when per- 
formed “within the area of production.” The canning 
of dried fruits is specifically stated not to be exempted 
as is the packing of pickled vegetables and pickles and 
the canning of marmalade. 

Canners should clearly distinguish between the inter- 
pretations under Section 13 (a) (10), the “area of pro- 
duction” provision which affords an exemption from both 
the required minimum wages and maximum hours and 
the interpretations, set forth below, dealing with the 
14-week hours exemption specified in Section 7 (c) of 
the Act. For example, under Section 13 (a) (10) the 
new Bulietin states that the controlling test is what the 
particular employee does. Thus in a cannery located 


“within the area of production,” as previously defined, 
it is possible to have one group of employees who are 
exempt from both the hour and wage provisions, and 
another group of employees who are not wholly exempt. 
(As will be seen, with respect to the hours exemption 
under Section 7 (c), a different view is taken.) More- 
over, Paragraph 37 indicates that the status of a par- 
ticular employee may change from one week to another 
depending upon what the individual employee does. 
It may not, however, change within a particular work- 
week. While there is specific mention of labelling and 
casing, there is no mention of warehousing and shipping. 
These operations, it would seem, are necessarily a part 
of “canning for market.” See Comment under Para- 
graph 23 (a), quoted below. 


Ill, 14-Week Hours Exemption Under Section 7 (c) 


The 14-week hour-exemption afforded by section 7 (c) of 
the statute has been analyzed for the industry in the Pre- 
liminary Analysis of June 18, 1938 (pp. 16-17) and in the 
further analysis and explanation of October 25, 1938 (pp. 
11-13). The new Labor Department Bulletin contains a 
number of provisions complementing these earlier Association 
explanations. (It is suggested that canners familiarize them- 


selves with these earlier materials before considering the new 
Department Bulletin.) 
After quoting Section 7 (c) of the law, the Bulletin states 
that 
“. .. this Section grants the following exemptions: 
* * * * * 


“4. An exemption, for a period aggregating not more than 
14 workweeks in any calendar year, from the hour provisions 
to employees ‘in any place of employment’ where their em- 
ployer is engaged in the first processing of, or in canning or 
packing, perishable or seasonal fresh fruits or vegetables. 

* * * 


“Where any exemption provided by Section 7 (c) is ap- 
plicable, there is no limit to the hours which the employees 
may work during the exempt period without being entitled 


to any overtime compensation under the Act. 
* * * 


“First processing of, or . . . canning or packing, perishable 
or seasonal fresh fruits or vegetables” 

“19. With respect to the operations included in this four- 
teen workweeks exemption from the hour provisions of the 
Act, it must first be pointed out that the exemption is ap- 
plicable only if the operations are performed on perishable 
or seasonal fresh fruits or vegetables. 

“Fresh fruits and vegetables are the fruits and vegetables 
in their raw and natural state as distinguished from them 
after they are ‘processed,’ canned or dried. Although nuts 
may be fruits, they are not fresh fruits even when newly 
picked. Similarly, dried fruits and dry edible beans cannot 
be considered fresh fruits or vegetables. 

“If the fruits or vegetables in question are perishable or 
seasonal fresh fruits or vegetables as explained above, the 
following operations with respect to them fall within the 
exemption: Drying, freezing, preserving (for example, cu- 
cumbers or cherries in brine), packing, or canning. (For an 
explanation of what constitutes ‘canning,’ reference is made 
to Paragraph 34). The stemming of strawberries also seems 
to fall within the exemption. 


“The following operations are not exempt for they are not 
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performed on fresh fruits or vegetables; making and can- 
ning of vinegar, canning of baked beans, chili and tamales, 
crystalizing of citrus peel, making and canning of marma- 
lade, repacking or recanning fruits and vegetables, producing 
wine from grape juice, and drying of citrus waste for con- 
version into cattle food. 

“The storing of fruits and vegetables in a storage house 
does not seem to be a ‘first processing’ operation and, hence, 
is not exempt.” 


Comment: A great many questions of interest to can- 
ners are not considered in the foregoing explanation. 
While it is stated that the storing of fruits and vegetables 
is not to be included within the 14-weeks hour exemption, 
it is not altogether clear whether preliminary incidental 
storing which sometimes necessarily precedes canning 
may be so included. It is likely that the specific exclu- 
sion of storing relates to commercial storing and not to 
such incidental temporary storage of canning crops. In 
this connection, it should be noted that the explanation 
of the canning process, in Paragraph 34, quoted above, is 
incorporated A a reference in this part of the BULLETIN 
dealing with Section 7 (c). It was there suggested that 
canning includes all “necessary preparatory operations” 
and every further step in the process right through to 
the labeling and casing of the product. As to the canning 
of mixtures of seasonal fruits and vegetables and prod- 
ucts previously dried or canned, see comment under 
Paragraph 23 (a), below. 


“Exemption inapplicable to employees outside place of 

employment” 

“22. With respect to both the complete and partial exemp- 
tion from the hours provisions of the Act under Section 
7 (c), the exemption is applicable only to the employees of 
an employer ‘in any place of employment where he is so 
engaged’ (in the described operation). This raises the ques- 
tion of how the exemption operates where an employer has 
several establishments. It is our opinion that in such a case, 
each establishment, i.e., the plant, together with the sur- 
rounding premises, constitutes a ‘place of employment’ and 
the exemption applies separately to each establishment. It 
should be noted, however, that a ‘place of employment,’ al- 
though constituting only one establishment, may contain sev- 
eral buildings in which the exempt operations are performed. 
In that case, of course, there is only one exemption for the 
whole ‘place of employment.’ 

“Since Section 7 (c) renders the hours provisions of the 
Act inapplicable only to employees employed ‘in (the) place 
of employment’ where their employer is engaged in perform- 
ing the exempt operations, the employee must work in the 
establishment. Thus, employees, who distribute advertising 
circulars do not seem to be within the exemption, for they 
are not employed at the ‘place of employment’ where the 
employer is engaged in the exempt operations. However, 
truck drivers who carry raw materials to the establishment 
or who transport goods upon which the exempt operation has 
been performed may be considered as working in the ‘place 
of employment’, for they make regularly recurring trips to 
and from the establishment and may be deemed attached 
thereto. Further, some of their work, such as loading and 
unloading, takes place in the establishment.” 


Comment: The status of vining stations located away 
from the factories is left uncertain. Where a vining sta- 


tion is located away from the canning factories, such 
vining station may probably be considered to be a 
separate establishment. Where such vining station is 
located on the farm on which the particular commodity 
was grown, it may be possible to include the vining 
station employees as “agricultural employees” under 
Paragraph 11, quoted above. In other words, the status 
of vining station employees should be determined in each 
case with reference to the location of the individual 
vining stations. 


Which employees are exempt? 


“23. (a) The determination as to whether all employees 
of the employer who are working in the establishment are 
included in the exemption or whether the exemption applies 
to only such employees as perform the operations described 
in the section must be made in the light of the legislative 
history of Section 7 (c). The Congressional debates show 
that the purpose of this Section was to relieve processors of 
seasonal agricultural commodities from the hour provisions 
of the Act so as to enable them more easily to conduct their 
operations during peak seasons. It is our opinion, therefore, 
that only the employees who perform the operations de- 
scribed in Section 7 (c) or who perform operations that are 
so closely associated thereto that they cannot be segregated 
for practical purposes, and whose work is also controlled by 
the irregular movement of commodities into the establish- 
ment, are covered by the exemption For example, in the 
ordinary case, none of the employees in a department sep- 
arate from the department in which the exempt operations 
are performed will be exempt. Thus, employees working 
in the meat-curing or sausage-making departments of a meat 
packing house will not be within the exemption.” 


Comment: Most canners will not find themselves in 
disagreement with the statement that the hours exemp- 
tion applies to all employees “whose work is controlled 
by the irregular movement of commodities into the 
establishment.” Moreover, the further statement that 
the hours exemption covers only employees engaged in 
“canning,” which is the operation described in 7 (c), is 
not open to disagreement. But the “canning” operation 
necessarily includes many activities not specifically dealt 
with in the Bulletin. No mention is made of power 
plant, maintenance, or warehousing and shipping em- 
ployees. To the extent that such employees’ work is 
affected and controlled by the irregular receipt of the 
raw commodity at the canning plant and by the neces- 
sity for prompt shipments being made in order to permit 
regularity of operation, it may be assumed that such 
shipping and warehouse employees are exempt. (Com- 
pare the Comment under Paragraphs 34-38 above 
quoted.) The same principle would seem to cover any 
preliminary or temporary storage of commodities which 
is made necessary by the irregularity of receipts of the 
fruits or vegetables. 

In Paragraph 19, quoted above, it is stated that the 
exemption under Section 7 (c) of the law does not in- 
clude “repacking or recanning fruits and vegetables.” 
The new Bulletin, however, fails completely to deal 
with the rather common problem of a mixed packing 
operation in which perishable fruits or vegetables are 
packed in mixtures with fruits or vegetables previously 
canned or dried because they were grown either at an 
earlier time or at a different place. A common example 
of this type of operation is the packing of mixed fruits 
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or fruit salads in which the value and volume of the 
portion already canned is relatively small compared 
with the value and volume of the perishable or seasonal 
fruits in the mixture, and occasionally the only method 
by which such seasonal fruits can be marketed is by 
being canned in a mixture of fruits. Another example 
is the canning of succotash from fresh corn and dried 
lima beans. In these cases, where the value or volume 
of the commodity already recanned or dried is relatively 
smaller than the value of the seasonal fruit or vegetable 
in the mixture, and the seasonal fruit or vegetable 
in the mixture can be marketed only when canned as 
part of a mixture, it would seem that the Congressional 
intention to permit flexible hours for perishable and 
seasonal fresh fruits or vegetables could be served only 
by permitting the hours exemption to apply to the pack- 
ing of such mixtures. This particular problem is not 
considered in the Bulletin. 


“(b) There is also the following related problem. Some 
canners of fruits and vegetables can both fresh and dried 
vegetables within the same workweek and in the same estab- 
lishment and use the same employees for canning both types 
of commodities. The question then arises as to whether the 
employees are within the exemption. Since the purpose of 
the exemption is to facilitate the handling of seasonal or 
perishable fresh fruits and vegetables during peak seasons, 
that purpose would not be served by extending the exemption 
to the handling of nonseasonal and nonperishable fruits and 
vegetables. In our opinion, therefore, the exemption does 
not apply to employees so engaged. Of course, if the opera- 
tions are segregated, the employees who perform the opera- 
tions described in the section are exempt. Further, all 
employees are exempt during any workweek in which their 
employer is engaged in canning only seasonal or perishable 
lresh fruits and vegetables.” 


Comment: Insofar as the above quoted paragraph states 
that the exemption is not destroyed where employees en- 
gaged in canning seasonal commodities are segregated 
from employees engaged in canning dry lines, it appears 
to be unobjectionable. But to the extent that it interprets 
Section 7 (c) to mean that a group of employees en- 
gaged in canning seasonal fruits or vegetables cannot be 
exempt if the employer at that plant engages in any dry 
line canning during the particular workweek, the effect 
of the suggested interpretation may well be to cause 
serious maladjustment. The Bulletin states in the 
paragraph above quoted that where the seasonal and 
non-seasonal canning operations cannot be segregated, 
no hours exemption can be taken for that factory for 
that workweek if any non-seasonal canning is carried 
on. In the first place, this is likely to cause possible dis- 
crimination between canners having but one cannery and 
those having two or more canneries of perhaps no greater 
total capacity. For the latter group can concentrate 
non-seasonal operations in one plant, and the former can- 
not. Moreover, it frequently happens that the antici- 
pated schedule of receipts of raw material is inter- 
rupted or delayed by weather conditions, and many 
canners in order to minimize emplovees’ idle time 
fill in with dry line operations. The effect of the pro- 
posed interpretation may well be that permitting 
the employees to work on non-seasonal canning until 
deliveries of the seasonal products arrive, will mean the 
inability of the canner to work the necessary hours on 
perishables later in that workweek. This may mean in 
some cases that the canner will not be able during a 


particular workweek to offer non-seasonal work in the 
uncontrollable intervals between receipts of seasonal 
fruits or vegetables, or if he does that he will be unable 
to handle the seasonal fruits and vegetables when they 
do arrive later in that workweek. 


“Fourteen Workweeks Exemption Period” 

“24. If an employer is entitled to a partial exemption 
under Section 7 (c), he may select any fourteen workweeks 
in the calendar year. They need not be consecutive. The 
workweeks he selects, however, must be workweeks in which 
he is engaged in the exempt operation. A workweek with 
respect to any employer means seven consecutive days pro- 
vided that the workweek is not changed for the purpose of 
evasion of provisions of the Act or any regulations prescribed 
pursuant thereto. If an employer elects to pay overtime com- 
pensation in a particular workweek, or if no overtime is 
worked during such workweek, that workweek is not in- 
cluded in the fourteen exempt workweeks. Where the em- 
ployees work overtime for more than fourteen workweeks, the 
first fourteen workweeks in which overtime is worked and 
for which they do not receive overtime compensation at the 
regular pay periods will be deemed to have been claimed 
by the employer under the exemption. 

“The employer, who is entitled to a partial exemption, 
cannot take that exemption for one set of employees and 
then take the same exemption for another set in the same 
establishment. The statute states that the exemption shall 
be applicable for fourteen workweeks “to his employees” “in 
any place of employment” and that seems to mean all of 
his employees (subject to the limitations expressed in Para- 
graph 23). 

“In other words, the Act does not provide consecutive 
exemptions for different sets of employees in the same estab- 
lishment, but provides only one exemption. However, if an 
employer has several places of employment, as explained in 
Paragraph 22, and conducts exempt operations in all of 
them, the exemption applies separately to each place of 
employment and the employer may take a different fourteen 
workweeks exemption for each.” 

Comment: The fact that the hours exemption in Sec- 
tion 7 (c) operates on the factory as a whole has caused 
some confusion. While it was earlier believed by some 
canners that employees in particular departments of a 
cannery, i.e., the receiving platform, sorting and clean- 
ing, process room, labelling, etc., might be exempted for 
different weeks, and the fourteen weeks total exemption 
computed for each group of employees in the different 
operations, the Department Bulletin clearly indicates 
that the Administrator will determine compliance by 
regarding the entire cannery as a single “place of em- 
ployment.” Thus even where a sequence of crops is 

rocessed, there can be only fourteen weeks exemption 
[ that plant during the calendar year. Consequently, 
if contemplated operations include packing an early 
maturing crop which may require relatively few em- 
ployees and also later maturing crops which may neces- 
sitate the employment of a relatively larger number of 
employees in the same plant, careful planning may be 
required in order to secure full use of the exemption and 
to avoid crop losses. 

Summary Comment 

A summary of the factors which the Department in its 

latest Bulletin and earlier rulings regards as controlling both 
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the complete exemption under Section 13 (a) (10) and the 
hour exemption alone under Section 7 (c) may be helpful. 
Under Section 13 (a) (10) there is exemption from both the 
hour and wage requirements provided: (1) The factory is 
within the “area of production,” i.e., under the existing defini- 
tion located in the open country or in a town under 2,500 
population, and drawing all of the commodities processed 
during that workweek from a distance of not over ten miles; 
(2) the employee is engaged in canning an “agricultural 
or horticultural commodity” which phrase is now defined and 
for all practical purposes limited by this Bulletin to fresh 
fruits or vegetables. (See Paragraph 25, Fourth, quoted 
above, which limits the exemption to the canning of “com- 
modities as they come from the farm.” If the cannery is 
within the “area of production” and the employee is engaged 
in “canning” a fresh fruit or vegetable, each such employee 
is exempt from both the hour and wage provisions. The new 
Bulletin goes on to state that the Section 13 (a) (10) exemp- 
tion is by individual employees and others not exempt may 
work with the exempted employees in the same cannery at the 
same time, (see Paragraph 25, Second, quoted above). This 
suggestion, however, has little or no application. For pre- 
sumably employees engaged in any part of a canning opera- 
tion who are not exempt are excluded either because the 
commodity canned comes from beyond the ten-mile limit or 
is not a fresh fruit or vegetable. If such commodity comes 
from beyond the ten mile radius, then no employee could 
be exempt because the entire factory would be taken out of 
the “area of production” which the Administrator has de- 
fined to include only factories which in that week obtain 
all of their canning crops from within the ten miles. While 
there might be some recanning of products originally obtained 
from within the ten-mile limit, this possibility is remote. 
Thus, for practical purposes, the sole effect of the present 
Bulletin is to add to the restrictions contained in the “area 
of production” definition, the further suggested limitation 
that even where a plant is located in the “area of production” 
the exemption applies only to the packing of fresh fruits or 
vegetables in the state in which they leave the farm. 
Under Section 7 (c) the fourteen week exemption applies, 
under this Bulletin: (1) To the factory as a whole irrespec- 
tive of whether, during any of the workweeks taken under 
the exemption, a few or a great many employees worked or 
whether one or many crops were processed; and (2) applies 
only during those workweeks in which the whole group o/ 
employees were engaged solely in canning fresh fruits or 
vegetables. The canning of dried fruits or vegetables is 
specifically excluded, and if any of the whole group of em- 
ployees in the establishment engage in canning any dried 
fruit or vegetable—and their work cannot be segregated 
from all other operations—no employee in the entire factory 
would be exempt from the overtime provisions during that 
workweek. In short, unless segregated, any work on any- 
thing other than fresh fruits or vegetables destroys the hours 
exemption for that cannery as a whole for the particular 
workweek. And even where segregation of dry line opera- 
tions is feasible, no employee on seasonal fresh fruits or 
vegetables may also work on non-seasonal products and con- 
tinue exempt. Although it might be technically possible to 
segregate a group of employees working on seasonal products 
from those working on non-seasonal products (for example, 
to segregate a sorting operation on a seasonal product) and 


take the hours exemption for the former group alone, this 
may not be a practical operating method and would in any 
event mean using up one of the fourteen weeks of exemption 
for that cannery. Thus, practically, where segregation is 
not feasible, there can be no hours exemption during any 
workweek in which non-seasonal products are packed. The 
Bulletin places recanning in the same position. It does not, 
however, deal with the canning of mixtures of fresh fruits 
or fresh vegetables with fruits or vegetables already dried 
or previously canned, i.c., fruit salad, succotash with dried 
beans, etc. 


The complexities of operation in such fashion as to secure 
the benefits of the exemptions afforded by the Act are prob- 
ably not lessened by the development of these detailed inter- 
pretations. It must be remembered that the new Bulletin 
attempts to develop principles for all agricultural processing 
industries under the various particular provisions of the Act. 
As the Bulletin suggests, the interpretations, and illustra- 
tions, offered are advisory and are advanced as a current 
indication of how the Division interprets the law. Such 
interpretations may be changed by court decision or by the 
Administrator himself at some later date. 

Copies of the complete Bulletin may be obtained by writing 
to the Wage and Hour Division, Department of Labor, Wash- 
ington, D. C. 


Stocks and Shipments of Canned Corn 


Total stocks of canned sweet corn in canners’ hands on 
August 1, 1939, amounted to 7,354,149 cases, compared with 
4,809,408 cases on August 1, 1938, according to figures 
compiled by the Association's Division of Statistics. Ship- 
ments during July, 1939, amounted to 888,978 cases, com- 
pared with 829,581 cases shipped during July, 1938. Ship- 
ments during the year ending August 1, 1939, amounted to 
18,302,101 cases, compared with 20,291,383 cases shipped 
during the year ending August 1, 1938. 


Veterans Bureau Invites Bids on Canned Foods 


Two invitations for bids on canned foods were issued this 
week by the Veterans Administration. The first asked for 
bids on 2,700 cases of No. 10 canned blueberries, with bids 
to ba opened September 7. The second schedule asked for 
bids on 7,260 cases of No. 10 canned hominy, with bids to 
be 8. 
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